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INTRODUCTION
Australians for Native Title and Reconciliation, Queensland (ANTaR Queensland) is deeply
concerned about, and objects most strongly to, the proposed amendments to the legislation
under which our peak human rights body, the Human Rights and Equal Opportunity
Commission (HREOC), performs its functions.

NAME  CHANGE
ANTaR Queensland sees no need for the name change which involves dropping “Equal
Opportunity” from its title.  The inclusion of “equal opportunity” makes clear a major thrust
of the Commission and is understood by the majority of the community who, indeed, may not
fully appreciate what “human rights” they may have or lack.

REQUIREMENT FOR ATTORNEY-GENERAL'S PERMISSION
ANTaR Queensland believes that the requirement for the Commission to obtain the Attorney-
General’s consent before intervening in Court proceedings cannot be countenanced on a
number of grounds:

• It usurps the authority of the Court to determine if it shall grant leave to an intervener.
• It provides a different procedure to that of interveners in other Court proceedings.
• It raises the possibility of a perception of political control of HREOC, particularly when

the Government is a party to the litigation.
• It raises real issues of conflict of interest when a party to the litigation also has a

“gatekeeper” function in relation to potential interveners.
• It compromises the Commission’s role as an independent body, responsible for

monitoring and promoting Australia’s compliance with its human rights obligations.
• It overlooks situations where HREOC has a very real contribution to make in terms of its

expertise and specialised knowledge of human rights.
• It may encourage opponents of human rights and equal opportunity – and they are not

political-party specific - to know that the Commission has restrictions and has to apply to
the Attorney-General for approval before it can do anything.

The Commission’s intervention powers currently allow it, with the leave of the Court, to
present written and oral argument in legal proceedings involving human rights and
discrimination issues.  The Court has never refused leave.  The Commission has acted
responsibly and sparingly, seeking such leave in approximately 35 cases where it considered
that the parties in a significant human rights or anti-discrimination case may not present
adequately. In these 35 cases, the Commonwealth has been a party in 18, and in 16 instances
made submissions that were contrary to those of the Commission.

The proposal that the Commission will be able to assist the Court as amicus curiae in place of
formally intervening is inadequate and lacking in force and credibility. HREOC must be able
to consider freely and independently any questions falling within its competence.
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STRUCTURE OF THE COMMISSION
ANTaR Queensland argues that the proposed changes to the structure of the Commission
cannot be substantiated as they weaken the specialisation and expertise of individual
Commissioners as well as substantially increasing each individual’s workload.

• The reduction in numbers from five to three obviously will lead to a more onerous
workload on each Commissioner.

• The proposal that the Commissioners not have identified portfolios and, instead, be
generalists with overlapping responsibilities and focus areas removes the knowledge and
expertise that can be built up when an individual specialises in a defined area.

- It reduces the productivity of the Commissioners as they have then to extend
their knowledge over a wider range of areas.

- It takes away the easy and quick identification of each jurisdiction by the general
public and could cause a reluctance to engage with the Commission on issues of
concern.

- It may cause the rights and interests of unpopular or minority groups to be
disregarded or inadequately represented because of pressure of time for detailed
research.

- It discards the sense of representation among members of a particular community
when long established and respected portfolios are abandoned in favour of
generalised portfolios, and this can lead to confusion, resentment and feelings of
disenfranchisement.

• The role of the President in hearing human rights disputes may become diluted with the
appointment of new part-time “complaints commissioners” by the Attorney-General (and
not the Governor-General as for the full-time appointees) to hear cases with the President.

The five Commissioners currently have the identified portfolios of Human Rights, Sex
Discrimination, Race Discrimination, Disability Discrimination, and the Rights of Indigenous
Peoples.  None of the three proposed Commissioners would have the specific responsibility
for race discrimination, although there has been a Race Commissioner since 1975.  The
President would allocate responsibilities to any of the three who was available, and education
on race discrimination, promotion of understanding and friendship among ethnic groups and
the work on combatting racial prejudice would become general Commission functions.  These
issues would compete for attention with the other functions dealing with sex and disability
discrimination, human rights and Indigenous social justice.  There is no guarantee that a
future Commission will always be able to devote resources and attention to race issues

The Race Discrimination Commissioner has a broad role, especially in public education,
policy development, conducting national inquiries, and producing reports on important issues
of community relations in Australia.  The role involves promoting equality in the political,
economic, social and cultural fields for everyone regardless of race, colour, descent, national
origin or ethnic origin. It is essential that this work continue at least at its current level. At this
time in our history, Australia needs, maybe more than ever, to promote harmony among the
different racial groups in our community.

ANTaR Queensland is particularly concerned about the effect on the Commission’s work that
the removal of the current mandatory qualifications for any person appointed to perform the
functions of the Aboriginal and Torres Strait Islander Commissioner – significant experience
in community life of Aboriginal persons or Torres Strait Islanders – would have.  It is our
view that the Commissioner should always be an Indigenous person.  The need for an
experienced person in this portfolio to enable this community to exercise the basic human
rights that the majority of the Australian population takes for granted is manifest. Recent
census and other data does not suggest that there has been sufficient progress in addressing
the marginalisation of Indigenous peoples since the need for such a specialist position was
identified in 1992.  In fact, many indicators of Indigenous disadvantage have worsened over
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the past decade.  It is essential that there continue to be an appropriately qualified, dedicated
position to report and act on such matters.

The Aboriginal and Torres Strait Islander Social Justice Commissioner also holds the function
of reporting on the operation of the Native Title Act 1993 and its effect on the exercise and
enjoyment of the human rights of Aboriginal peoples and Torres Strait Islanders.  The
abolition of this dedicated position will have the same impact on the performance of this
particular function as with the Commissioner’s core functions under the Human Rights and
Equal Opportunity Commission Act 1986.

REMOVAL OF POWERS  OF  RECOMMENDATION – DAMAGES and
COMPENSATION

ANTaR Qld objects to the removal of HREOC’s powers to recommend the payment of
damages or compensation following inquiries into certain types of complaints. The
Commissioners presumably will be unable to extract nothing more than an apology from an
offending party – which may indeed be appropriate in some circumstances.  It is our belief
that damages or compensation for offences are appropriate in some cases and that the
Commission should retain its powers of recommendation.

CHANGE IN EMPHASIS OF FUNCTIONS

Education, the dissemination of information and assistance are all important functions of the
current Commission.  However, the proposed changes make them central to their work and
endanger the amount of time, effort and resources available to its other work. ANTaR
Queensland believes that the current emphasis is appropriate and should not be changed.

CONCLUSION

ANTaR Queensland concludes that the proposed changes to the peak human rights body in
Australia will undermine in a defined and detrimental manner its operations. Expertise and
hard won knowledge will be diluted; credibility will be damaged; politicisation will be
suspected; independence will be watered down; workloads will increase; productivity will
decrease.  ANTaR Queensland therefore urges the Committee to object to the provisions of
the Australian Human Rights Commission Legislation Bill 2003.  The maintenance of a
strong and independent human rights organisation is crucial to the promotion and protection
of the fundamental values of fairness, equality, tolerance and non-discrimination which are
integral to our way of life in a democratic society.
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