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1. Executive Summary 
 
In this submission, ANTaR Qld raises broad concerns regarding the arrest, imprisonment and 
criminalisation of Indigenous peoples through the presentation of statistics on imprisonment and 
police custody and reports of police harassment, and outlines the impact of these on Indigenous 
communities and individual Indigenous people.  We also outline what we believe to be a 
substantial negative impact of current policing and criminal justice policies on the non-
Indigenous community and, in particular, on the police service.  Moreover, we warn that we 
believe that the Queensland Government is in serious and persistent breach of internationally 
respected human rights standards by allowing the over-representation of Indigenous people in the 
criminal justice system to continue. 
 
ANTaR Qld also raises some specific concerns that we encourage the government to take up 
urgently and with commitment.  A significant pathway into the prison system, minor offences 
under the Vagrants, Gaming and Other Offences Act 1931, needs to be addressed. We are 
therefore concerned that some of the provisions of that Act, rather than being repealed, may be 
transferred to the Summary Offences Bill in preparation.  
 
Additionally, we express our deep disappointment that the considerable effort already made by 
Indigenous communities and organisations into understanding these problems and proposing 
solutions, has been largely ignored in practice.  We believe this reflects a failure to decolonise the 
State’s relationships with Indigenous communities in practice, though government language may 
indicate otherwise.  
 
ANTaR Qld makes two practical recommendations that we believe are necessary first steps:   

1. The decriminalisation of minor offences that do not harm person or property.  In 
particular, we recommend that the indecent language, threatening, abusive, insulting 
words, and the disorderly behaviour provisions of the Vagrants, Gaming and Other 
Offences Act 1931 be rescinded and not be transferred to the Summary Offences Bill, 
currently in preparation.  We also recommend that current practices, which criminalise 
illnesses such as alcoholism, drug addiction, and mental illness, be replaced by providing 
properly funded and supported treatment and diversionary facilities. 

2. The establishment or upgrading of police monitoring bodies and procedures in 
respect of racial harassment, racial discrimination and the exercise of police discretion in 
relation to arrest and laying charges.  Additionally, the establishment or upgrading of 
educational, remedial, and, where necessary, disciplinary procedures, to ensure that 
racial discrimination is abolished in practice, as well as in principle. This recommendation 
needs high profile leadership from the Police Minister and Police Commissioner to ensure 
implementation in practice.  

 
However, ANTaR Qld recognises that the complexity of the problem and its many interacting 
factors means that these recommendations, however practical, will not of themselves solve the 
problem.  In view of this, we further recommend: 

3. The adoption of the principle of genuine negotiation with Indigenous 
communities as equals, to establish and support the process of self-determination for 
those communities. For negotiations to be genuine and conducted on an equal basis, 
impoverished Indigenous communities must be empowered with resources, facilities 
and time, and there must be commitment to implement the negotiated outcomes.   
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2. Introduction   
 
ANTaR Qld's concerns can be summarised by the fact that the rate of imprisonment of 
Indigenous people in Queensland in 2001 was 14 times that of non-Indigenous people.  Rates 
have not significantly improved over the decade since the Royal Commission into Aboriginal 
Deaths in Custody: some figures appear to be worsening.  However statistics alone do not reveal 
the full dimensions of the "criminalisation" of Indigenous communities by the police and criminal 
justice systems of the state.  Indigenous communities (rural and urban) are among the most 
disadvantaged in the country.  ANTaR Qld considers that they need support not over-policing. 
 
In this submission, we raise ANTaR Qld's concerns about the criminalisation process in two 
respects. In Section 3, we raise broad concerns regarding the arrest, imprisonment, and on-going 
criminalisation of Indigenous peoples. We give statistics on imprisonment and police custody, 
and outline the impact of these on Indigenous communities and individual Indigenous people.  
We also outline what we consider to be a substantial negative impact of current policing and 
criminal justice policies on the non-Indigenous community and, in particular, on the police 
service. Moreover, we warn that we believe that the state government is in serious and persistent 
breach of internationally respected human rights standards by allowing the over-representation of 
Indigenous people in the criminal justice system to continue.   
 
In Section 4, we raise more specific concerns that we encourage the government to take up with 
some urgency and commitment.  We are concerned that a significant pathway into the prison 
system is minor offences under the Vagrants, Gaming and Other Offences Act 1931 (hereafter 
referred to as the Vagrants Act).  ANTaR Qld is concerned by continued reports of harassment, 
racial profiling and provocation of Indigenous people by some members of the police service, and 
the "criminalisation" of illnesses, such as alcoholism or mental illness, which lead to arrest under 
the provisions of the Vagrants Act.  We are further concerned that some of the provisions of the 
Vagrants Act, rather than being repealed, may be transferred to the Summary Offences Bill in 
preparation.  Additionally, we express our deep disappointment that the considerable effort 
already made by Indigenous communities and organisations into understanding these problems 
and coming up with answers (for example the Royal Commission into Aboriginal Deaths in 
Custody, hereafter referred to as RCIADC) has been largely ignored in practice.   
 
Finally, in Section 5, we draw conclusions and make some recommendations for future action. 
 
We particularly want to draw the attention of the government to the recent book, Conflict, 
Politics and Crime: Aboriginal Communities and the Police, by Professor Chris Cunneen of 
Sydney University Law School.  This provides a comprehensive review and analysis of the issue 
that is invaluable in dealing with the complex interaction of the many factors involved. 
 
ANTaR Qld also wishes to emphasise that we do not wish, nor have any right, to speak for 
Indigenous communities.  Rather we wish to make space for Indigenous voices to be heard and to 
express our concerns as non-Indigenous Australians.   
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3.  ANTaR Qld's broad concerns regarding the arrest, imprisonment and 
criminalisation of Indigenous peoples 

 
 3.1 ANTaR Qld has, for many years, been concerned about the high rates of imprisonment 
and detention in police custody of Indigenous people.  We are further concerned by continuing 
reports of high levels of police harassment and provocation of Indigenous people, which 
contribute, together with the high imprisonment rates, to an on-going process of "criminalisation" 
of Indigenous communities.  
 
ANTaR Qld is aware of the severe impact of this process on Indigenous communities, which are 
among the most disadvantaged in Australia and already under enormous stress.  We consider that 
this amounts to victimisation and cuts across Australian community standards of empathy, 
support for the disadvantaged and a "fair go” for all.  We also outline and acknowledge what we 
consider to be a substantial negative impact of current policing and criminal justice policies on 
the non-Indigenous community and, in particular, on the police service. 
 
ANTaR Qld also believes that this on-going criminalisation of Indigenous communities may 
constitute a serious and sustained breach of several internationally respected human rights 
standards ratified by Australia, including the Convention on the Elimination of All Forms of 
Racial Discrimination.   
 
3.2  High rates of imprisonment and detention in police custody 
The comparative rates of Indigenous and Non-Indigenous involvement with the criminal justice 
system in Queensland and in Australia are illustrated below. The imprisonment rates have been 
referred to as the worst in the western world.  ANTaR Qld considers these figures to be 
unacceptable in 21st century Australia.   

 
Table 1. 1Indigenous involvement with the criminal justice system in comparison with that 

of the Non-Indigenous population. 
 
Imprisonment rate   (Qld  1995)  15 times non-Indigenous rate 
     (Aust 1995)  16 times non-Indigenous rate 
 
Indigenous Australians comprise 1.3% of the imprisonable population but represent 17% of the 
prison population. 
 
Rate in police custody   (Qld  1995)  19 times non-Indig. rate 
     (Aust 1995)  27 times non-Indig. rate 
 
Indigenous Australians comprise 2% of the population but make up 32% of those held in police 
custody. 
 
Rate of juveniles in detention (Qld 1997)  32 times non-Indig. rate 
     (Aust 1997)  24 times non-Indig. rate 

The rates have not significantly improved in the decade since the Royal Commission into 
Aboriginal Deaths in Custody in 1991, and in some cases are worsening.  Nationally there has 

                                                           
1 Figures taken from Cunneen (2001), Tables 1-3, pp19-23   
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been an increase by 65% in the number of Indigenous people in prison from 1988 to 1995 
(Cunneen, 2001, p22).  The rate of imprisonment over the same period shows an increase of 37%.  
The HREOC Social Justice Report 2001 confirms the increasing national trends through to 2001 
(p12).  With regard to specific states, Cunneen reports that, "in not one jurisdiction in Australia 
was there either a lower number of Indigenous people in prison or a lower Indigenous 
imprisonment rate in 1995 compared to 1988" (p22).  He states that, "Qld successfully lessened 
the imprisonment rate for short periods during the early 1990s, but in more recent years their 
levels of imprisonment have increased and now exceed the rates of the late 1980s" (p22).  
Queensland figures of 14 times  the non-Indigenous imprisonment rate for 20012 show no 
significant improvement since 1995. 
 
Regardless of the crime for which an individual is convicted, a criminal record results. While it 
may be considered that an individual should learn from their first offence, a conviction for many 
people inevitably leads to increased police attention and more severe penalties for any subsequent 
convictions. A downward spiral of increasing involvement with the criminal justice system can 
have two major negative effects. Knowing that one already has a criminal record can lead to what 
might be termed a 'might as well be hung for a sheep as a lamb' mentality. Imprisonment for 
relatively minor offences can add to this perception through an individual receiving a 'criminal 
education', gained by exposure to others who have committed more serious crimes. In other 
cases, arrest and conviction can lead to a sense of hopelessness, low self-worth and depression, 
resulting in self-harm and, in some cases, attempted or actual suicide.  
 
3.3  Police harassment of Indigenous people    
ANTaR Qld is deeply concerned about continued accounts from Indigenous people of police 
harassment, surveillance and, in some cases, provocation, on the basis of "Aboriginal 
appearance", to use a police operational phrase.  Actions that we have been informed of include 
fishing expeditions (i.e. stop and question without reasonable belief an offence has been 
committed), police approaching groups of Indigenous youth in the city for no apparent reason, 
tailing of cars not obviously committing any traffic or other offence, and laying in wait outside 
hotels frequented mainly by Indigenous Australians.    
 
ANTaR Qld is not alone in hearing these accounts, as such experiences are reflected widely in 
reports from legal services, Indigenous organisations, government and NGO human rights 
organisations (see Cunneen 2001, HREOC 1991 & 1996, Nelson & Bennet 1991). An example 
can be found in White (1999, p43, as reported in Cunneen, p192) who, in interviews with young 
Indigenous people, found they experience public space as a hostile environment  - "one in which 
they are hounded constantly and rarely made to feel welcome". 
 
An ANTaR Qld member recently reported an incident at Southbank (formerly Vulture Street) rail 
station, while waiting for a train with her partner. The station was fairly crowded, mostly with 
groups of young people, including one group of young Indigenous young people (that entered the 
area after the ANTaR Qld member). Two police officers entered the platform and, after a quick 
visual survey of the area, approached the Indigenous group.  
 
Although the ensuing conversation was not overheard, all those in the group were spoken to and, 
apparently asked to show ID. One member of the group (who had a sealed carton of stubbies) 
was given more attention than the other. The officers then left the station, without approaching 
                                                           
2 Australian Bureau of Statistics (2001) Prisoners in Australia 2001, 4517.0 
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any of the other groups of young people on the platform, only to return a couple of minutes later, 
again approaching the same Indigenous group and remaining with them until they boarded their 
train. This group had caused no disturbance or disruption during their time on the platform and 
traveled without incident on the same train as the ANTaR Qld member. Our member reported 
that there was no apparent reason for this group (which also included two women with young 
children) to be approached in preference to any other group of young people on that platform, 
other than that they were of 'aboriginal appearance'.  
 
Several days later, the same ANTaR Qld member saw a similar group approached by police in 
the Queen Street Mall, again for no apparent reason, while groups of Non-Indigenous youth, 
congregating noisily around a nearby fast food outlet, were ignored. 
 
To ANTaR Qld it is not inconceivable that those subject to harassment or unexplained police 
attention might reasonably consider this to be provocation.  Given the long history of poor police 
relations with Indigenous communities, subsequent use at times of indecent language, 
threatening, abusive or insulting words that would not otherwise have occurred, is not surprising.  
Even if not the intention, police action leading to a perception amongst Indigenous communities 
that Indigenous Australians are being unfairly targeted on the basis of race is likely to become a 
self-fulfilling prophesy.  
 
ANTaR Qld considers any police harassment, surveillance and provocation on the basis of 
"Aboriginal appearance" to be racially discriminatory, in the formal sense and well as in effect.  
We recognise and accept that there are many good, honest and even-handed officers in the 
Queensland Police Service. However, they are not in sufficient numbers to dispel our perception 
of significant racial discrimination in practice by the service. 
 
Such discrimination has a history, and the Fitzgerald Inquiry 1989 identified the difficulty in 
changing police culture.  ATSIC Commissioner Col Dillon, who served in the police service for 
some 30 years till the mid-1990s, stated in 1997 that the force,  

"was systematically entrenched with unbridled racism.  Racism was in no way 
discouraged and nor was it in any way accountable" (Ministerial Summit on Indigenous 
Deaths in Custody 1997 p167).   

This view is supported with the authority of the House of Representatives Standing Committee 
on ATSI Affairs, which found in 1994, 

"entrenched racist attitudes at senior levels of the Queensland Police Service" 
and that institutionalised racism be addressed as "a matter of extreme 
urgency" (1994, p 265-266). 

We are concerned that all too frequently the response is denial.  The then President of the Qld 
Police Union, John O'Gorman, said that the 1994 report was 'absolute garbage' and should be 
'thrown out with the rubbish'.  The then Qld Police Commissioner, Jim O'Sullivan, totally 
rejected the finding of entrenched racism, which he thought was an 'outrageous suggestion'.  The 
then Minister for Police, Paul Braddy, thought the report was 'unfair, inaccurate and wrong'.  
Denial still seems to us to be the usual response. 

One consequence of over-policing in urban areas is under-policing in remote communities 
because resources are stretched.  Our friends in those communities tell of cases of police being 
stationed many hours away, sometimes with no overnight presence, despite a desperate need for 
appropriate policing in severely stressed communities.  We note that this under=policing may 
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contravene Australia’s human rights obligations under the UN International Covenant on Civil 
and Political Rights to provide for example, security of person and equal protection of the law. 

Police harassment can have deadly consequences.  The report into the 1993 death in custody of a 
young Aboriginal man at West End, by the ATSI Social Justice Commissioner (HREOC 1996, 
p438-446), makes especially disturbing reading.  Of particular concern is that the arrest was for a 
minor offence (disorderly conduct) under the Vagrants Act, and the incident involved many 
breaches of the RCIADIC recommendations (p 443 & pp 445 - 446), including many that the 
government had claimed were implemented.  Breaches in this case included those of 
Recommendations 86, 87, 239, 240 and 245, which recommend that police not initiate contact or 
arrest on trivial charges.   
 
From the anecdotal evidence that ANTaR Qld receives, from the many published reports, and 
from the clear evidence of unacceptably high imprisonment rates, often for minor offences, it is 
clear to ANTaR Qld that an unacceptable level of racial discrimination exists in the Queensland 
police service, certainly in effect but, we fear, in some cases also in intent.  In Section 3.6, we 
show that action to ensure that racial discrimination in effect is eliminated, without delay, is a 
requirement, and not an option, under the UN CERD treaty.  We believe that responsibility for 
resolving this situation must be taken by the Police Service leadership, including the Police 
Minister, senior officials, and senior serving officers, from the Police Commissioner down.  
ANTaR Qld is concerned at the effectiveness and adequacy of police service monitoring 
procedures to ensure that racial discrimination does not take place, or, where it is identified, that 
it is rectified through appropriate educational, remedial and/or disciplinary procedures.  
 
3.4  Impact on Indigenous communities 
The impact of imprisonment and detention in police custody on Indigenous people and 
communities is severe, and reaches well beyond the immediate effect of imprisonment.  Effects 
we are told of include: 

• Loss of much needed people from the community and the disruption of extended family 
relationships and support networks. At its most extreme, this loss is permanent as the 
result of deaths in custody. 

• The creation of another “stolen generation” as children are deprived of parents and other 
significant relatives, and the subsequent social impact through the generations.  

• The process of criminalisation breeds crime. A "right-of-passage" culture emerges 
amongst the young and encourages an "inevitability" mentality. 

• Increasing fear of the police service and the criminal justice system amongst Indigenous 
communities, leading to physical and mental health impacts from long term and high 
levels of stress.   

• Loss of citizen rights, as Indigenous people avoid public places, feel unable to go about 
their business free from interference, and keep their children at home as the only certain 
way to ensure their freedom from involvement in the criminal justice system. 

• The use of Indigenous community time, effort and energy in supporting people in custody 
through the provision of legal services, visitation, family support, and advocacy services, 
which are desperately needed elsewhere in supporting and developing the community. 

• Contribution to the ongoing poverty of Indigenous community through the loss of income 
and the payment of fines, legal and support costs. 

• The difficulty of providing appropriate social services (e.g. physical and mental health 
services and education) to those in custody. 
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• A sense of despair and feelings of disempowerment, particularly because work done by 
Indigenous communities to understand and find solutions to these problems have not been 
listened to or supported. 

 
These effects are particularly disturbing when the imprisonment cycle so often starts with minor 
offences. Indigenous communities, like all Australian communities, should not fear the police 
service but should view it as a resource that exists to provide protection and to which they can 
turn in times of need.  
 
3.5 Impact on non-Indigenous communities, including the police service 
ANTaR Qld recognises that on-going high levels of Indigenous imprisonment, and the 
inappropriate criminalisation of Indigenous communities, is also likely to have a damaging 
impact on the non-Indigenous community.  Obvious negative effects include: 

• The ongoing expenditure of financial and other resources, and the waste of human effort 
and energy in pursuing processes and policies that fail to result in a decline in Indigenous 
imprisonment or to deal with the root causes of problems in Indigenous communities. 

• The undermining of community standards of “a fair go”, and the continuing failure to 
adequately address the poverty and social problems in Indigenous communities, leading 
to a loss of confidence in and respect for the state amongst non-Indigenous communities.   

• Loss of international respect by the exposure of Australia’s human rights breaches. This 
also has the potential to damage our economic standing and international influence. 

• Inappropriate criminalisation amplifies both actual crime statistics and the fear of crime, 
which has a negative impact on all communities. 

• The creation of an unfair and unjust perception of Indigenous people in relation to 
criminal behaviour. 

• The encouragement of a destructive “blame the victim” culture.   
• Police attention and resources being diverted from more serious crime and public safety 

duties. 
• Increasing stress on the judicial system and corrections service. 
• Increasing stress and erosion of morale among the police service, particularly through 

having to deal with illnesses like alcoholism or mental illness, which is not appropriate to 
their role or training. This may be combined with exposure unnecessarily to abuse or 
violence, along with the lowering of the police reputation within both Indigenous and 
non-Indigenous communities.  

 
Additionally the most underestimated impact is perhaps the continued shame of past and ongoing 
relationships with Indigenous communities.  This shame continues to haunt and disempower non-
Indigenous Australia and prevents us from moving forward and truly achieving the reconciliation 
so widely sought.  
 
3.6  Breaching of international human rights standards 
The Queensland government and the citizens of the state have responsibility to uphold the 
internationally respected human rights standards, as defined by the various UN charters and 
treaties. These were established in response to the overwhelming horrors of human rights abuses 
during World War 2. These abuses have parallels with the past brutal treatment of Indigenous 
people in Australia, as documented by Henry Reynolds (1981, 1998), Rosalind Kidd (1997) and 
the Stolen Children Report (Bringing Them Home 1997), among others.   
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ANTaR Qld believes that these human rights standards are being seriously and persistently 
breached in a number of ways.   
 
The UN Convention on the Elimination of All Forms of Racial Discrimination, which Australia 
ratified in 1975, requires substantive equality (i.e. equality in practice) and not just formal 
equality.  General Recommendation XIV by the UN committee on CERD makes this clear: 

“A distinction is contrary to the Convention if it has either the purpose or the effect of 
impairing particular rights and freedoms.  This is confirmed by the obligation placed 
upon States parties by article 2, paragraph 1(c), to nullify any law or practice which 
has the effect of creating or perpetuating racial discrimination”  (ANTaR Qld 
emphasis) 
 
The committee emphasises that nations are required to:  

“pursue by all appropriate means and without delay a policy of eliminating racial 
discrimination in all its forms” (Article 2, Para.1) 
 
It is clear that non-discrimination is expected to be implemented by governments, and not merely 
legislated.  We argue, through the current high levels of Indigenous imprisonment, in the widely 
reported cases of police surveillance and harassment, and in the failure to respond practically and 
decisively to decades of reports and recommendations, that the state is in serious breach of CERD 
by allowing racial discrimination to continue in effect.  
 
We also believe that the impact and effects of criminalisation on Indigenous people and 
communities, outlined in section 3.4, amount to the deprivation of civil, cultural, religious and 
political rights as guaranteed by the International Covenant on Civil and Political Rights, which 
Australia ratified in 1980.  ANTaR Qld is not alone in this belief as Amnesty International, on 
page 1 of their 1993 report on Australia, raised concerns that the disproportionate imprisonment 
of Indigenous people may ‘violate their right “to be treated with humanity and with respect for 
their inherent dignity of the human person”, as set out in Article 10 of the International Covenant 
on Civil and Political Rights’.  The serious under funding of legal services, coupled with the 
poverty in Indigenous communities, may also mean that the right to a fair trial under this 
covenant is being breached.   
 
The UN Committee on the Rights of the Child also expressed concern in 1997 about the 
disproportionate rate of Indigenous inclusion in the juvenile justice system. 
 
Other charters, treaties and conventions where Australia may be in breach of its responsibilities 
include The International Covenant on Economic, Social and Cultural Rights, The Convention on 
the Rights of the Child, and The Convention against Torture and Other Cruel or Degrading 
Human Treatment.   Moreover, ANTaR Qld considers that the draft Convention of the Rights of 
Indigenous Peoples (UNESC Working Group, 1993) is an emerging standard whose principles 
Australia would do well to incorporate in building the future.    
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4. ANTaR Qld's specific concerns, including those relating to the application of the 
Vagrants, Gaming and Other Offences Act, 1931 

 
4.1 ANTaR Qld's broad concerns, discussed above, drive our decision to take action on this 
issue.  In this section, we raise specific concerns over which we believe the government needs to 
take urgent action. We are concerned that a significant path for the entry of Indigenous people 
into the criminal justice system, and subsequent cycles of police attention and imprisonment, is 
through relatively minor and outdated offences under the Vagrants, Gaming and Other Offences 
Act 1931. While we understand that the government is considering the repeal of this Act, we are 
concerned that the provisions in question may be transferred to the Summary Offences Bill in 
preparation, rather than being rescinded.   
 
We are also concerned by what we consider is the inappropriate criminalisation of illnesses such 
as alcoholism or mental illness, which often exhibit symptoms in public such as disorderly 
behaviour or abuse.   
 
Finally we are concerned that extensive work done by Indigenous communities in diagnosing 
problems and coming up with effective solutions, for example in preparation of the report from 
the Royal Commission into Aboriginal Deaths in Custody, have been and still are being, largely 
ignored.   
 
4.2 Criminalisation via minor offences: the Vagrants, Gaming and Other Offences Act 

1931 
Of particular concern to ANTaR Qld is that a significant number of first offences by Indigenous 
people are for minor offences under the Vagrants, Gaming and Other Offences Act 1931 
(hereafter referred to as the Vagrants Act). For example, Cunneen (2001,p26) points out that 
RCIADIC found that, nationally, 40% of Indigenous people in jail were there for fine defaults, 
suggesting that minor offences had initially been committed.  ANTaR Qld considers that offences 
such as the use of indecent language, the use of threatening, abusive or insulting words, and 
disorderly behaviour are minor in that, while they might cause embarrassment or inconvenience, 
they do not necessarily result in harm to person or property.  Arrest under the Vagrants Act is 
often made more serious by all three charges being laid in what has come to be known as the 
trifecta or “ham, cheese and tomato”.   
 
In some cases, the police appear to take offence rather easily, reporting shock or affront at 
language that is well known to be commonplace in police circles.  Magistrates in some cases 
seem to be applying standards of indecent language that are way out of step with common 
community standards, and make no recognition of different meaning or intent in the Indigenous 
use of language.   
 
In this context, observations by Wylie DCJ, in two cases in which his Honour presided, are 
relevant: 

“Much may be gained if police officers were to resist the temptation to arrest and take time to 
reflect upon the matter before determining whether to prosecute or not.  If, on reflection, the 
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decision is still to prosecute, proceedings by way of summons can be instituted.  Such delay 
affords the opportunity to recover from any initial feelings of outrage or surprise or annoyance”3 
 
“In determining whether an offence has been committed one should bear in mind that in many 
respects the offender is being punished for his illiteracy or deficient vocabulary when those who 
possess greater skill with words can deliver a studied insult in language whereby the barb does 
not strike home until long after the utterance.”4. 
 
Moreover, it is important to note that community standards of the acceptable use of language and 
behaviour have changed significantly since the passage of the Vagrants Act in 1931. 
 
Once a police record is obtained for these minor offences, a well documented cycle of 
imprisonment often begins.  This is due to increased attention by police for those with a criminal 
record, the negative effects of imprisonment, including a criminal “education” while in prison, 
and the existence of a criminal record attracting more severe penalties by the courts for any 
subsequent offences.  Although fines may be imposed, the severe poverty in Indigenous 
communities often means that prison is the only real alternative.  Overall, ANTaR Qld believes 
that the negative impact on Indigenous people is too high a penalty for minor offences that might 
annoy but do not harm.  Furthermore , as previously discussed (Section 3.3), ANTaR Qld 
considers that police surveillance, harassment and racial profiling may contribute to a much 
higher incidence of these minor offences.  
 
The “move on” powers of the recent Police Powers and Responsibilities Act 1997, Chapter 2, 
Part 4, (hereafter referred to as the Police Powers Act) seem to provide a more appropriate 
process for many situations in which Indigenous people come to police attention, provided that 
the police discretion enabled through this legislation is used sensitively and is adequately 
monitored. The “prescribed places”, contained in Schedule 4 appear to cover most places where 
disorderly conduct causes a real problem. Power of arrest is contained in Section 445, in cases 
where police direction is ignored.  
 
It is of concern to ANTaR Qld that, in the three years ending June 2000, only 229 charges were 
laid in Queensland under the Police Powers Act. However, in the same period, Aboriginal and 
Torres Strait Islander Corporation (QEA) Legal Services represented Indigenous clients on 
almost 2000 charges for offences under the Vagrants Act, with only 90 clients in the South East 
Queensland area charged under the Police Powers and Responsibilities Act (ATSI Corporation 
for Legal Services).  This data suggests that the Vagrants Act is not only over-used but, in 
practice, its use may have a racial dimension. 
 
Use of the police “move on” powers, contained in the Police Powers Act, if necessary, may well 
defuse many situations that currently result in arrest, and the failure to use them raises questions 
about the intent of some officers to produce arrest “results”.  While the Police Powers Act does 
cause some concern, after someone has been 'moved on' there is generally no criminal court 
proceedings. This is a preferred outcome to incarceration. However, we would argue that, in 
many cases, non-intervention or diversion would lead to better outcomes. 
                                                           
3 Lehman v. Conway (unreported) Appeal No. 8 of 1991. Information kindly provided by  Dr Barbara Ann Hocking, 
Faculty of Law, School of Justice Studies, QUT Kelvin Grove campus. 
4 Bryant v. Stone (unreported) Appeal No. 28 of 1990. Information kindly provided by  Dr Barbara Ann Hocking, as 
above. 
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A core recommendation of the Royal Commission into Aboriginal Deaths in Custody, (R 92), 
states;  

“That governments which have not already done so should legislate to enforce the principle that 
imprisonment should be utilised only as a sanction of last resort.”  
 
Other recommendations, such as R86, 87, 239, 240, 245, state that police should not initiate 
contact or arrest on trivial charges, with R87, in part, stating that; 

"All Police Services should adopt and apply the principle of arrest being the sanction of last 
resort in dealing with offenders".   
 
The Qld Progress report on RCIADIC 1997 (Implementation Table p 202ff) reports these 
recommendations as having been implemented.  The evidence before us suggests otherwise: 
certainly the spirit of the recommendations has not been implemented.  ANTaR Qld considers 
that this, in itself, is a powerful reason for repealing the Vagrants Act and not transferring the 
provisions of concern into the Summary Offences Bill. 
 
4.3 Criminalisation of alcohol addiction and mental illness 
ANTaR Qld is concerned that many Indigenous people, currently detained under the indecent 
language, threatening, abusive, insulting words, and the disorderly behaviour provisions of the 
Vagrants Act, appear to show signs of being alcohol dependent (alcoholism now being widely 
accepted as an illness), and/or display symptoms of mental illness at the time of their arrest. 
Furthermore, people with mental illnesses such as depression are likely to self-medicate with 
alcohol.   
 
We further consider that the state must accept some responsibility for behaviours that arise out of 
the past trauma it has inflicted on Indigenous communities. The life stories of Indigenous people 
(such as Ruth Hegarty, Jackie Huggins, Doris Pilkington, and the collection edited by Carmel 
Bird), and the historical work of others (such as Henry Reynolds, Rosalind Kidd, Pamela Lukin 
Watson and Roger Millis) document the past trauma experienced by Indigenous communities 
through the invasion of their country, the disruption of their communities, laws and culture, 
generation after generation of imposed poverty (such as through the imposition of under-award 
wages) and the not infrequent brutality of previous administrations.  
 
The on-going effect of these past experiences is shown in reports such as the Deaths in Custody 
Report, "Bringing Them Home", and HREOC Social Justice Report 2001.  Post-traumatic stress 
is now widely acknowledged and treated appropriately in the non-Indigenous community. 
Curiously there seems to be little equivalent recognition of the consequences of the horrific past 
and ongoing trauma experienced by both rural and urban Indigenous communities.   
 
The West Australian Government is taking a lead here.  According to a West Australian article by 
Julie Butler on 24 June 2002, a Department of Justice report recognises  

"massive over-representation of Aboriginal prisoners is the chief problem in 
WA's jail system ... and the department says the criminal justice system must 
take much of the blame  ...  the system generally, and the prison system in 
particular, has played central roles in the subjugation of Aboriginal people  ...  
they had contributed to social conditions now reflected in the alarmingly high 
Aboriginal incarceration rate" 
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RCIADIC Recommendations 79 to 85 specifically dealt with public drunkenness, and called for 
decriminalisation and properly funded diversionary procedures and facilities.  The Qld 
Government Progress Report 1997 (p202ff) reports partial implementation of these 
recommendations, though not the core recommendation on decriminalisation.  Evidence, such as 
the recent example of a three week sentence for the use of insulting words given to an Aboriginal 
woman suffering alcoholism (7 Dec 2000, Magistrates Court, Brisbane, reduced on appeal to 
time served), suggests that the spirit as well as the letter of the recommendations have not been 
implemented.  Again adequate funding for diversionary facilities, such as Murri Watch, is a 
major issue.  Recommendations 264 to 266 emphasise the need to substantially expand poorly 
developed mental health services for Aboriginal people, clearly recognising the link between 
poor mental health and involvement in the criminal justice system. 
 
ANTaR Qld does not wish to reflect poorly on the significant number of police officers who are 
trying, in what we acknowledge are at times difficult circumstances, to do the right thing.  
Moreover, we acknowledge that with stretched community services everywhere, the problems 
that result from government and general community failure to get to root problems such as 
poverty, poor mental health, and the unacknowledged human rights of Indigenous peoples, often 
end up dumped on the police.  However the current response is unacceptable: it is akin to 
blaming holocaust survivors or POWs for their symptoms, effectively blaming and punishing 
victims of circumstances not largely of their making.   
 
The recently established Murri Court is a positive step taken by the Chief Magistrate to reduce 
Indigenous imprisonment, though not itself without problems.  The court only deals with those 
pleading guilty.  While not devaluing this initiative in one area of the justice system, we 
nonetheless consider it is vitally important that diversionary procedures be established that avoid 
arrest where at all possible, for the many reasons discussed above. 
 
We conclude therefore that there is a strong argument for decriminalising, in practice as well as 
intent, the minor offences that are often related to illness.  We are not arguing that the offending 
behaviours should be ignored. Rather, we maintain that more effective responses such as 
culturally appropriate diversionary and treatment programs should be established or adequately 
funded and supported.  In this way the underlying problems can be addressed, rather than an 
ineffective and potentially harmful reaction be made to the symptoms.  
 
4.4 Self-determination is fundamental 
ANTaR Qld acknowledges that there have been committed efforts by some sections of 
government and the public services, and by some committed individuals, to address the issue of 
Indigenous imprisonment rates and criminalisation of Indigenous communities.  Unfortunately, 
the outcome of some ten years of government policy and practice with regard to Indigenous 
imprisonment since the RCIADIC needs to be stated bluntly - it has been a failure.  The Social 
Justice Report 2001 from HREOC puts it this way: 

"There is less to celebrate some ten and a half years after the Royal 
Commission's findings than we might have hoped for ... the sense of urgency 
and commitment to addressing Indigenous over-representation in criminal 
justice processes has slowly dissipated ...[persistent or increasing high rates of 
deaths in custody and imprisonment] either go unnoticed, or perhaps even 
worse in the age of reconciliation, are simply accepted and not challenged." 
(p7) 
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Yet the Royal Commission was one of the most extensive and thorough on record, involving 
major participation from Indigenous peoples, and making 339 recommendations.  What has 
gone wrong?   
 
Specific concerns have been raised above, and ANTaR Qld makes two practical 
recommendations concerning these.  However we believe that more general problems are at the 
root of the failure to address Indigenous over-representation in the prison system, and that these 
need to be addressed as well if significant progress is to be made.  Some genuine efforts have 
been made by sections of government.  In particular we commend the Qld Government for 
negotiating a Justice Agreement with the Aboriginal and Torres Strait Islander Advisory Board 
in 2000.  However, the agreed outcome of a 50% reduction in Indigenous imprisonment rates in 
ten years (i.e. a target of 7 times the non-Indigenous rate), while perhaps commendable realism 
under the constraints of current thinking, actually indicates that the root causes of Indigenous 
imprisonment rates have not been identified. 
 
HREOC assessments of progress on RCIADIC over the decade, are enlightening in this regard.  
Early concerns can be seen in the second report (1994) by the ATSI Social Justice Commissioner, 
who likened: 

"bureaucratic activity to the sex life of elephants: much trumpeting, a lot of 
activity at high level and no outcome for three years."  

The 1996 HREOC report Indigenous Deaths in Custody written for ATSIC raised major concerns 
about accountability for implementation (p257ff).  It noted that implementation had stopped at 
stage one of a six stage process, and criticised government reporting for "lack of reality content", 
"lack of independence in reporting" and "a public relations approach".  Observing that 
recommendations were often implemented formalistically ("ticking the boxes") rather than in the 
spirit intended, the report said   

"Responses by governments must shift towards a deeper understanding of the 
intended purpose of any single recommendation and recognise the inter-
relatedness of the recommendations." (p260) 

The 2001 Social Justice Report echoed these concerns, identifying inaccurate evaluations due to 
lack of independence and evaluation in government annual reports, and the "public relations 
approach", together with "law and order" policies, as major contributors to the failure.  It further 
pointed to the central need, continually emphasised by the RCIADIC, to address the underlying 
issues which contribute to higher frequency of contact of Indigenous people with the criminal 
justice system.   
 
What we see here is the all-to-human tendency for government and bureaucracy to operate to 
their priorities, rather than those of Indigenous communities.  An approach that puts non-
Indigenous systems of governance in control of Indigenous communities is fundamentally 
flawed, and will continue to produce flawed outcomes, even where goodwill is present.  For good 
reason, Indigenous communities and spokespersons have consistently called for respect and 
support for their human right of self-determination.  As Mick Dodson has put it, "self-
determination is the river in which all other rights swim." (quoted in Scott, 1996 p814).   
 
Self-determination is at the core of the RCIADIC report, the three Social Justice Reports 
requested by the Federal Government from ATSIC (1995) and the Reconciliation Council (1996) 
and HREOC (1995), the Stolen Children Report (NISATSIC 1997), the Indigenous Summit 1997 
and the Kalkaringi Statement 1998.  The RCIADIC regarded Recommendation 188 as 
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fundamental to the other recommendations and to successfully addressing deaths in custody and 
imprisonment rates.  This recommendation calls on governments to negotiate   

“to ensure that the self determination principle is applied in the design and 
implementation of any policy or program or the substantial modification of 
any policy or program which will particularly affect Aboriginal people.” 

Moreover, the ATSIC Social Justice Report (1995) stated that “there is no right more 
fundamental for Indigenous people than that of self-determination”(p.28) 

ANTaR Qld therefore asserts that self-determination for Indigenous communities is fundamental 
to addressing Indigenous imprisonment rates, and calls on the Qld Government to recognise and 
practically support self-determination.  The government may believe it does so; we believe this 
may be mistaken.  The ATSI Social Justice Commissioner explained  

“The crucial importance of self-determination to Aboriginal and Torres Strait 
Islander people is little appreciated by non-Indigenous Australians.  Correctly 
understood, every issue concerning the historical and present status, 
entitlements, treatment and aspirations of Aboriginal and Torres Strait 
Islander peoples is implicated in the concept of self-determination.  The 
reason for this is that self-determination is a process.  The right to self-
determination is the right to make decisions”  [ANTaR Qld emphasis ]  
(Annual Report 1993, p41) 

 
According to Cunneen (2001), Australian governments have tended to miss the point by 
recognising “self-determination as a distinct administrative policy for Indigenous people because 
of their unique status” (p241).  Self-management misses the point entirely, focusing  

“on efficient administration of programs and policies; self determination goes 
beyond this and ‘implies control over policy and decision-making, especially 
the determination of structures, processes and priorities” (p240) 

Cunneen further asserts that the State frequently uses the language of self-determination but: 
"government practice through policing is still fundamentally based on assimilationist 
principles.  .... government claims to recognise self-determination in policing and law 
are largely rhetorical." (p231) 

Cunneen uses the term neo-colonial to underline that the practices are colonialist though the 
language suggests otherwise.  A fuller discussion can be found in his chapter 10. 
 
While the practical solutions favored by government are important, an appropriate underlying 
approach is fundamental.  Indigenous communities and spokespersons have put tremendous 
effort into analysing the problems they experience with the criminal justice system and 
identifying appropriate and effective solutions, often at great cost in time, resources and energy.  
Too often these have been ignored, misunderstood, appropriated, tokenised, chopped-and-
changed, adopted-and-discarded, undermined, with support promised but not delivered.  This 
approach needs to change, to be replaced by self-determination for Indigenous communities.  
How can this be done? 
 
ANTaR Qld believes two key components are needed to see Indigenous self-determination 
adopted as the underlying government approach to addressing the criminalisation of Indigenous 
communities: 

• Genuine negotiations, as equals, between Indigenous communities and government 
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• Appropriate support for the negotiations, and for proper implementation of the 
community decisions 

 
As discussed above, self-determination is a process involving the right to make decisions.  
Implementing self-determination within the Australian State will require negotiation of 
implementation processes, negotiation of resources, and negotiation in areas of overlap of 
responsibilities.  However negotiation will revert to colonial consultation and control if it is not 
genuine, respecting the spirit as well as the letter of self-determination.  It will fail if Indigenous 
communities are not recognised as equal parties to the government in negotiations.  And it will 
fail if the impoverished and stretched Indigenous communities are not supported appropriately, 
so as to be able to negotiate as equals. 
 
ANTaR Qld acknowledges that considerable funding of rural and urban communities will be 
required to implement self-determination, particularly regarding the criminal justice system but 
also more generally.  Indeed proper provision of all social services is intricately entwined with 
solving the problem of criminalisation of Indigenous communities.  However, the state must bear 
some responsibility for past decisions which sanctioned the decimation of Indigenous 
communities and their removal from the "country" at the core of their culture and their economic 
base.  Past policies disrupted Indigenous culture and traditional systems of governance and, 
through dispersal and the removal of children, damaged social and family relationships.  It is the 
state that, decade after decade, has allowed Indigenous communities to remain impoverished, 
many in third world conditions, without adequate services and support.   
 
Queensland has benefited enormously from the use of Indigenous lands and the labour of 
Indigenous people.  Indigenous people have and are suffering greatly, and as we argued earlier, 
the impact of this also adversely affects non-Indigenous communities.  The state must now 
address the ongoing injustice, particularly in the criminal justice system, on behalf of all citizens.  
Indeed, it is required to do so by several international human rights standards which Australia has 
ratified.  Where will appears lacking in the general community, the state can, by publicly arguing 
and debating the case, provide the leadership needed to ensure that core issues behind Indigenous 
imprisonment are addressed in this decade. 
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5. Conclusions and Recommendations 
 
Indigenous Australians are, and continue to be, over-represented in Queensland prisons. The 
Vagrants, Gaming and Other Offences Act 1931 continues to be a major pathway into the 
criminal justice system for Indigenous Australians, often for minor offences which, while they 
may cause offence or annoyance, do not cause harm or damage to persons or property. ANTaR 
Qld considers that the negative consequences of arrest and imprisonment, not only for the 
individual concerned, but for the wider Indigenous community, are disproportionate to the 
offences committed. Moreover, ANTaR Qld believes that the inappropriate criminalisation of 
Indigenous communities also has a damaging impact on the non-Indigenous community. 
 
There is increasing frustration about continuing rates of Indigenous arrest and imprisonment, 
both amongst Indigenous communities and those in the non-Indigenous community who support 
them. After decades of drawing attention to rates of Indigenous imprisonment, faith in 
government's ability to improve the situation is eroding.  
 
Indigenous communities best understand the appropriate protocols, procedures, and relationships 
of their communities. ANTaR Qld considers that they have by definition the best insight into the 
problems that need to be addressed.  Yet Indigenous communities are not being heard, and any 
involvement processes are, at best, consultation rather than negotiation. 
 
ANTaR Qld makes two practical recommendations that we believe are necessary first steps:   

1. The decriminalisation of minor offences that do not harm person or property.  In 
particular, we recommend that the indecent language, threatening, abusive, insulting 
words, and the disorderly behaviour provisions of the Vagrants, Gaming and Other 
Offences Act 1931 be rescinded and not be transferred to the Summary Offences Bill, 
currently in preparation.  We also recommend that current practices, which criminalise 
illnesses such as alcoholism, drug addiction, and mental illness, be replaced by providing 
properly funded and supported treatment and diversionary facilities. 

2. The establishment or upgrading of police monitoring bodies and procedures in 
respect of racial harassment, racial discrimination and the exercise of police discretion in 
relation to arrest and laying charges.  Additionally, the establishment or upgrading of 
educational, remedial, and, where necessary, disciplinary procedures, to ensure that 
racial discrimination is abolished in practice as well as in principle. This recommendation 
needs high profile leadership from the Minister and Police Commissioner to ensure 
implementation in practice.  

 
However, ANTaR Qld recognises that the complexity of the problem and its many interacting 
factors means that these recommendations, however practical, will not of themselves solve the 
problem.  In view of this, we further recommend: 

3. The adoption of the principle of genuine negotiations with Indigenous communities 
as equals, to establish and support the process of self-determination for those 
communities. For negotiations to be genuine and conducted on an equal basis, 
impoverished Indigenous communities must be empowered with resources, facilities and 
time, and there must be commitment to implement the negotiated outcomes.   
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ANTaR Qld wishes to work cooperatively with the police service and other government 
departments to see these issues resolved. In particular, ANTaR Qld will actively support and 
promote government initiatives which: 

• Increase support and funding to culturally appropriate treatment and diversionary 
facilities for Indigenous Australians with mental illness and alcohol dependence 

• Provide education and cultural awareness for police officers and other government 
officials 

• Facilitate genuine and equal negotiations by government with Indigenous groups 
and communities. 
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